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What is Intersex?
The term Intersex was adopted by science in the 20th century, and applied to human beings whose biological sex cannot be classified as clearly male or female. An intersex person may have the biological attributes of both sexes or lack some of the biological attributes  considered  necessary to be defined as one or other sex.  Intersex is always congenital and can originate from genetic, chromosomal or hormonal variations.  Environmental influences such as endocrine disruptors can also play a role in some intersex differences.  The term is not applicable to situations where individuals deliberately alter their own anatomical characteristics.
What is OII?
The Organisation Internationale des Intersexués (OII) is the world's largest intersex organisation with members representing almost all known intersex variations.  OII has affiliates in twenty countries, on six continents, speaking ten languages, including Mandarin Chinese and Arabic.
In the Oceana region OII is represented by OII Australia (Ltd) and OII Aotearoa-New Zealand.   The manager of OII's New Zealand affiliate is a director of OII Australia and acts  on behalf of both affiliates in Aotearoa New Zealand. For all practical purposes the two affiliates interact and function in unison.  Major decisions and activities are approved by the directors of OII Australia Ltd and business is conducted in accordance with the Corporations Act 2001(Aus.)
OII's Mission:

To support intersex individuals by providing information and contact with other intersex people.
· Campaign in favour of human rights for  intersex.
· Encourage an exchange of ideas and different perspectives about intersex from various groups and geographical regions.
· Provide information concerning actual life experiences of people with intersex variations to medical personnel working with infants with atypical sex anatomy, to psychological experts, sexologists, sociologists and specialists in feminism.
· To assist families and friends of intersex individuals to understand intersex and to cope with the specific problems related to the role as a support person.
What are human rights for Intersex?
1.   The Right to genital and anatomical integrity.
2.   The Right to intersex self determination.
3.   The Right to freedom from discrimination or stigmatisation on the basis of Intersex    status.
4.   The Right to primary documentation (passports, birth certificates, etc.) without a   demand to specify sex or gender.
1.     The Right to genital and anatomical integrity.
1.1   OII acknowledges that situations can occur which place a new born baby's life at risk.  A common example is the case where a urethra empties into the stomach cavity, rather than externally.  We accept those rare occasions as medical emergencies.
1.2   Cosmetic genital surgery may be performed for any combination of the following reasons;
(a)   In an  attempt to facilitate an identification and social gender role congruent with the surgically constructed genitalia; (paediatric gender assignment)
(b)   To make the child more acceptable to parents, caregivers and/or the extended family; or
(c)   In the belief it will enhance a child's adult sexual experience and ensure reproductive function, especially in cases of XX individuals with Congenital Adrenal Hypoplasia. (CAH)
1.3  In recent years there appears to have been a  retreat from paediatric gender assignment surgeries in Aotearoa New Zealand.
  However there is little room for complacency.   For one thing the beliefs described above in 1.2 (c), that CAH babies can be surgically, medically and socially reconstructed into culturally acceptable, child-bearing wives and mothers,  have become deeply embedded medical myths that persist despite strong evidence to the contrary. 
 

1.4  The almost obsessive medicalisation of the social and sexual aspects of CAH women's lives became apparent with revelations in June 2010 of an American experiment involving pregnant women who were considered 'at risk' of giving birth to CAH affected daughters.
 

This experiment involved the use of dexamethasone (dex), a steroid which paediatric endocrinologist, Dr. Maria New of Mount Sinai Medical Center, believed could both lessen the effects of increased adrenaline on female foetuses with CAH, and also influence sexual orientation..."
1.5  OII Argues that there is a powerful element of homophobia underpinning most Intersex cosmetic genital surgery.  This is nowhere more apparent than when making a comparison between historical and current medical responses to CAH.
1.6   In the nineteenth century the enlarged clitoris common to CAH women was often surgically removed specifically to prevent penetrative sex.
"In early America, for example, physicians feared that a woman with a large clitoris would act like a man, that she might be tempted to initiate forbidden sexual relationships with other women. Medical writers argued that such women could give sexual pleasure to other women by means of their unusual endowment...They sought to “correct” atypical genitalia, not necessarily for the health, comfort, or pleasure of the patient, but to preclude the undesirable potential for homosexual sex."

1.7  It is not difficult to see the association between those nineteenth century attitudes and the attempts of Maria New to chemically control foetal sexual orientation:  it is, after all just a matter of technology.
1.8  OII has no way of knowing whether the 'off-label' use of dexamethasone is being trialled in Aotearoa New Zealand or Australia.  However it does have a very clear position on the issue of the medical pathologisation of Intersex. Just as 'male' and 'female' are not medical conditions, so Intersex is neither a medical condition, a disease or a disorder (DSD). Where any particular intersex variation does have medical implications, they are the medical issues, not intersex per sé.
 2.   The Right to intersex self determination.
"OII affirms that the true sex of the child is determined by their own inner psychological perceptions and that the right of individual intersex persons to affirm their own sex identity without medical or governmental interference should be a basic human right".

2.1   This is no more than the freedom all citizens of Aotearoa New Zealand enjoy because it  is encompassed by the right have control over one's own body. For Intersex individuals it also means an absolute right to choose the anatomical sex and the social gender expression each personally feels is best for them.
2.2  The choice of sex embodiment may be male or female or to remain as they are.  In each case the individual decision should be free from coercion by health professionals, parents or extended family.  It should also be accepted and respected by all the other parties once it has been made.
2.3  The right to freedom of social gender expression is the same right all transgender and many transsexual people claim and needs no further articulation in this submission.
3.  The Right to freedom from discrimination and/or stigmatisation on the basis of Intersex status.
3.1  OII suggests that the medical obsession aimed at enforcing compliance with the male/female binary, the entrenched social denial of intersex existence and the profound stigmatisation of  intersex diversity 
 are the product of a prolonged period of acculturated denial, probably having its origins in the Judeo-Christian creation myth.  We believe that the antidote to these problems is education rather than abortion.
3.2  Unfortunately education of the kind presented by science and the medical profession is all to often a source of stigmatisation, as this example from Auckland University's Liggins Institute demonstrates.
  
3.3  To achieve the goal of freedom from discrimination and/or stigmatisation OII makes the following recommendations:
1.  Establish and fund an intersex education, counselling and support network (IECS) tasked specifically with developing and employing a non-pathological approach to familiarising family and extended family members of intersex children with intersex diversity.
2.  Ensure that intersex issues are made a part of sex education classes and require that any such inclusion gives a fair, balanced and non-pathological depiction of human biological diversity, especially by encouraging intersex delivery, participation and discussion.
4.  The Right to primary and secondary documentation (passports, birth certificates, etc.) without a demand to specify sex or gender.
4.1  Primary and secondary documentation is a vexed issue for many Intersex people. Primary documentation can be defined as official government documents such as passports, birth certificates and can extend to social security, taxation and census taking documents.  Secondary documentation relates to bank accounts, credit applications and other paperwork where a legal declaration of sex and/or gender is required.
4.2  Commonly Intersex are confronted with a demand to tick one of two boxes, M or F when in fact they are neither.  The instant effects of this are predictable.  Firstly a demand is made on them to tell a lie due to the fact that they may be neither.  Secondly, a message is delivered letting them know that their society does not admit to their existence and they  have no place within it.
4.3  Most Intersex identify as male or female.  However many do not and all official and semi official documentation needs to make some allowance for that instead of demanding compliance with an imposed sex/gender status against the individual's will.
5. Addressing the specific questions put by the HRC 

5.1 What benefit would there be in federal anti-discrimination laws prohibiting discrimination on the basis of sexual orientation and sex and/or gender identity?

Intersex currently have no protection against vilification or discrimination in Australia.

 Some states include “people of indeterminate sex who identify as a particular sex” in Gender identity legislation. 

This inclusion does not address the biological nature of Intersex and assumes it is an Identity issue. Intersex individuals identify as many things within the possibilities of how one might be seen as having a gender identity. It is thought that the majority of Intersex identify as man or woman boy or girl. 

Intersex is more properly and only adequately protected under sex discrimination though some protection should still exist under identity legislation for those who identify as intersex.
The benefits to Intersex if we had protection in anti discrimination law would be enormous. A few examples are:
We would have the ability to challenge medical practice that insists on treating us as if we were male or female. 
We would be able to bring on anti discrimination case against service providers who refuse to take into account out biological differences and special needs in the provision of services or refuse to provide a service because of our differences. 

We would be able to pursue the right to have our sex correctly noted on our cardinal documents if we choose.
5.2 What benefit would there be in federal law prohibiting vilification and harassment on the basis of sexual orientation and sex and/or gender identity?

A clear case of the kinds of vilification that intersex are subjected to was seen in the recent controversy surrounding athletes Caster Semenya and Santhi Soundarajan. Both were reported in the press as being Intersex even when that was not known. Both were accused of being not real women despite clearly being that. Both had their medical diagnosis reported on the front page of major Australian Newspapers despite the publication of private medical records being illegal. Both were vilified as cheats, liars, and freaks. 
In both cases the public were encouraged to take a negative view of Intersex people.
Protection against vilification would allow Intersex individuals who were so described to take remedial action against publishers and individuals who seek to portray us in unacceptable ways. This would also allow us the opportunity by way of remedy to have the facts about Intersex more widely disseminated and so reduce fear and prejudice against us.
5.3 Can you provide examples of situations where federal protections from discrimination on the basis of sexual orientation or sex and/or gender identity are needed because state and territory laws do not provide adequate protections?

Three examples:
In the provision of blood the Red Cross and therapeutic goods administration have suggested safe ferritin levels for males and for females. There are no safe levels for intersex because despite our obvious physical differences we are thought to be either male or female. This may put Intersex at some risk to their health if they were blood donors.

In the mater of marriage rights if the law is changed to allow for same sex marriage people who are Intersex will still not be able to marry unless they agree to conform to male or female sex anatomies and effectively have their Intersex erased. 

In the matter of sex discrimination a person may be discriminated against in the workplace with impunity if their sex is Intersex. Although current legislation provides for the protection of males and females against sex discrimination it makes no provision for those who have physical anatomies that are neither. 

The framing of question three seems to imply that sex identity might completely include Intersex. It does not. Intersex is rarely and Identity but always a physical differences of sex anatomy. It is sometimes supposed that by close inspection the true sex of an Intersex person may be known in terms of male or female. Irrespective of medical intervention and surgical procedures an Intersex person remains Intersex. Intersex is not amenable to any “cures”.
5.4 Have you experienced discrimination because of your sexual orientation or sex and/or gender identity for which there is no legal protection?

I again make the point Intersex is rarely an identity we are biologically different in the same way people have differences in height and handedness. 

OII Australia has several experiences of members not being able to avail themselves of any legal protection on the basis of their intersex. We are unable to intervene on behalf of children who are being subjected to non consensual cosmetic genital surgery because such surgery is seen as medically necessary despite a considerable body of scientific evidence against it. Recent decisions by the family court reinforce that. 
Intersex cannot marry, claim reversionary superannuation, and engage in any number of legal relationships or take advantage of legal protections where sex binaries are defined as the necessary qualifications. 

OII has members who have been discriminated in employment, access to housing, vilification and harassment, medically and getting access to medical services because of their Intersex. 

There is no legal protection for Intersex in Australia.

5.5 Have you experienced vilification or harassment because of your sexual orientation or sex and/or gender identity for which there is no legal protection?

All Australian Intersex were vilified in most major Newspapers during the recent controversy surrounding the athletes Caster Semenya and Santhi Soundarajan. Both those athletes were supposed to be Intersex and variously described as hermaphrodites, men, not real woman and freaks of nature. 
As an Intersex person I had no recourse to take action against those papers for abusing my right to dignity and respect as an Intersex person. 
5.6 What terminology should be used in federal anti-discrimination legislation if protection from discrimination on the basis of sexual orientation is to be included?

OII Australia respect the positions and decisions that are taken by Gay Lesbian and Bisexual and organisations more broadly representative of this issue. 

We respect and endorse the papers of Mr Jamie Gardner, Mr Corey Irlam, Mr Rod Swift, Mr Rodney Croom, Ms Jo Harrison, Ms Gabi Rosenstreich, and the Organisations PILCH. ICLC, ACE. AGA, NSW GLRL, Vic GLRL, Trans Gender Victoria, W.A gender project, The Gender Centre. 

Our discussions with activists in this area indicated Sexual orientation was the preferred terminology and so far as our membership is involved we agree that is a suitable term. 
5.7 What terminology should be used in federal anti-discrimination legislation if protection from discrimination on the basis of sex and/or gender identity is to be included? 

· What are the advantages or disadvantages of the terms used in state and territory laws, including: gender identity; chosen gender; gender history; a gender reassigned person; or a recognised transgender person; or transexuality?
There are more experienced activists than OII in this area however from our own experience we make the following observations. 

Recognised: such as recognised sex depends on someone, an official or board of officials, agreeing to bestow nomenclature on an individual. This can be done against one’s will, as is often the case with Intersex ( see previous on Caster Semenya et al ) or a refusal to do so as in the case of re; AH and AB in the West Australian supreme court. 
In both instances the people who are forced into an appellation or refused one have to live their lives either in denial of who they are and in conformity with the decision of the official or as miserably in the sex/gender role that their brain insists they live against the insistences of those official pronouncements. 

Both cases refuse a person’s right to their Lived experience their sex, their Identity, and protection as those things under law.
· Should protection from discrimination be provided if a person has or appears to have the characteristics of any gender?

The provisions of any anti discrimination and anti vilification law should be worded so that any person irrespective of gender however that might be construed, lived, expressed, or invented might be fully protected. Terms that might narrow that protection should be avoided. For example where Transsexual is recognised as reasons to have cardinal documents changed other possibilities such as Intersex , not specified, Gender queer non gender and so on are not. 

Where certain kinds of gender expression such as Transgender are protected in respect of housing and the provision of services other possible genders are not. 
5.8 What terminology should be used to ensure that people who identify as intersex are protected from discrimination in federal law? Should the term ‘intersex’ be used? Should protection from discrimination on the basis of ‘sex’ include people who are of ‘indeterminate sex’?

There are two fundamental issues that must be considered when considering terminology around Intersex.

Scientific nomenclature: 

Intersex is a scientific term that describes all differences of sex biology within the animal Kingdome that are not hermaphroditic. Terminology such as hermaphrodite, pseudo hermaphrodite, disorders and conditions have been used in some medical literature to describe Intersex differences in Humans. None of this terminology is reflective of science nor are they accurate.

In 1901 the scientific community approached a German entomologist, Goldschmidt, to suggest a term that described differences in sex biology for all animals that were not strictly hermaphroditic. 

Hermaphrodite properly refers to animals that have a functioning set of both male and female organs so that they may reproduce with or without a mate. Pseudo hermaphrodite refers to animals that have the capacity to function as both males and female at various times in their lives depending on circumstance. Snails and worms are examples of hermaphrodites and some fish such as groupers are examples of pseudo hermaphrodites. There are no human hermaphrodites or pseudo hermaphrodites known to science. Natural variation and scientific discoveries may change this and our consideration of human rights might need to be revised in that event. 

Goldschmidt’ S objective was to find a word to describe differences in sex biology where both male and female features seemed to be present at the same time but not in a hermaphroditic way, his terminology also includes features that might be described as not quite male and not quite female and others that seem to be neither male nor female. Under this nomenclature an animal that has no sex characteristics at all would be Intersex.  

So far as science is concerned all human sex differences are encompassed by the terms; Male, Female and Intersex. Intersex is however not a third sex it is simple a way of describing the continuum of differences from wholly male to whole female. Humans tend to be clustered towards both ends of this continuum male/female, never reaching absolutes of either and with many having features in-between. 

Social nomenclature:

 There have been many attempts at finding adequate terminology for Intersex humans in social settings. It is significant none has involved a discourse with those the terminology seeks to name.  

Early attempts using “true hermaphrodite” and “pseudo hermaphrodite” were not only scientifically inaccurate they also fed into voyeuristic ideation of an individual human being having penetrator penetratee   intercourse with themselves. Despite these shortcomings some intersex activists claim Hermaphrodite for themselves, legitimising it in the same way Gay and Dyke have been claimed and reconfigured as badges of pride. 

Although Intersex has been the correct nomenclature since 1901 medicine and especially those involved in psychiatry and psychology have found it difficult to adopt the term and in some instances still adhering to hermaphroditic terminology today. It is thought this is because of the theorizing of Freud, Jung and their immediate predecessors.  

The term Intersex themselves discovered and adopted was the one science gave us “Intersex”. It is critical to an understanding of Intersex why the use of that term is so important to us.  

For Intersex, more than any other way of having differences of sex characteristics (such as gender sexual orientation or sex play), the enforcement of sex and gendering terminology and characteristics without our consent and against our will is a constant feature of how our differences are reacted to by society. 

We are assigned male or female despite our sex being unknown. We are encouraged sometimes forced into gender roles of man and woman, we are surgically altered so that as a man we have as few female features as possible and as a woman we have as few male features and possible. We are thought to be mentally ill if we reject out gender role and sex assignment. We are offered no respite from sex/ gender binary expectations of society. There are no provisions for behaviours other than man/woman and no sex’s other than male/ female for us to live. There is a constant social pressure for us to see ourselves as having a stake in the binary despite undeniable biological evidence to the contrary. 

In short our differences are the subject of constant erasure by a society that harbours a deep homophobic fear of our biology. We are the subject of constant medical experimentation that has the primary aim of eliminating our differences from the ways it is possible to be human.   

Having terminology forced on us by those who have not lived Intersex lives is especially objectionable. 

In 2006 a group of fifty or so specialists in Intersex differences got together in Chicago to discuss what would be the appropriate terminology for Intersex. They decided that in all medical literature from then on we should be referred to as having “disorders of Sex development” (DSD). This was done with the involvement of only two intersex individuals, neither whom contributed to the debate, and without any wide spread consultation with Intersex. 

There is no Intersex to our certain knowledge who use or approve of this terminology. Indeed OII considers it to be repugnant. Redefining our differences as disordered indicates we are not only somehow variant from the natural order of things it provides license to affect a cure. 

When I was first made aware of the then HREOC’s decision to look into the “sex and or gender diverse “community I was impressed by the commissioners care to be fully inclusive. 

The resultant sex files however had little to do with Intersex concerns save for addressing some issues in respect of documentation. The subsequent decision of the commissioner to prepare a white paper on Intersex surgery without Intersex involvement was a considerable disappointment. The sex files in the end focused on Identity, something that being Intersex rarely is. Much discussion was had within OII about the terms “sex and or gender diverse” and several things were very clear to us.

“Sex and or gender diverse” says everything without saying anything. It was not clear from the terminology if it meant intersex anymore than it means cissexual cisgendered men and woman/ males and females. It is new terminology that has little currency in mainstream perceptions. It has taken Intersex activist thirty years to achieve the little penetration in to the world psyche it has so far achieved. The new terminology once again invisibilises Intersex. We are once again subsumed by terminology we had no part in devising, were our agreement was not sought, and that is imposed on us against our will. 

To us this is little different to the surgery and sexing of us as infants , the subsequent denial and inbvisibilising of our differences as adults  and a way of once again leaving legislation open to interpretation as Intersex exclusive.  

The scientific terminology for all biological differences that fall outside of expectations for maleness and femaleness has been Intersex for one hundred and nine years, it is adequate and comprehensive. It is terminology that has been adopted by Intersex themselves around the world. There is no need for any new terminology and any attempt at devising it without the full involvement of Intersex will be rejected. 

Arguments that “not all Intersex like being called Intersex” are no more relevant or convincing than arguments that not all Australians like being called Australians and not all LGBT individuals consider themselves LGBT, indeed there are many who are hostile to the acronym. 

The original argument for the adoption of DSD was because parents had a homophobic reaction to the word Intersex (see Karkazis ‘fixing sex”). Rather than address common phobias and parental fears the medical profession took it upon themselves to once again reassign us. 

OII Australia agrees the use of terms such as sex characteristics and indeterminate sex may be useful in framing laws to be Intersex inclusive, however we insist such terms cannot guarantee our rights unless those words are linked to definitions that specify unambiguously “Intersex”.     

Intersex is not an identity although for some it is, Intersex is not a sexual orientation though for some it may be, and Intersex is not a kind of sex play though for some it seems so. 

 Intersex differences, like male or female differences, cannot be separated from our sense of gender our orientation or the way we go about sexual intercourse. Intersex are complete human beings where each element of our human experience of sex is interdependent and inter-informative of each other. We cover the full gamete of Genders orientations and I suspect sex plays (we speak infrequently of such things in our forums so I have little by way of evidence for this) our common feature is physical differences of sex biology. 

Somewhat confusingly OII Australia does not hold that all people who have Intersex differences are necessarily Intersex. We refrain from so assigning individuals in the same way we wish others would refrain from assigning us. 

Lessons from the Intersex.  Kessler: Routgers 1998

http://www.jstor.org/pss/3175791
Fixing sex. Karkazis: duke university press 2008

http://www.dukeupress.edu/Catalog/ViewProduct.php?productid=13370&viewby=subject&categoryid=290&sort=author%EF%BF%BD%C3%9C
Sexing the body. Fausto Sterling: basic books, 2004

http://library.mpib-berlin.mpg.de/toc/z2010_61.pdf 

5.9 What special measures designed to benefit specific groups based on sexual orientation and sex and/or gender identity should be allowed by federal anti-discrimination law?

Specific Needs for Intersex are. 

Changes to medical protocols around Intersex diagnosis so that a more flexible client centred approach are taken.
In the provision of drugs and medical services The TGA, Medicare and the PBS all include Intersex in the provision of services. 
For Medicare non sexed Medicare numbers so that, Intersex can have all of their anatomy considered irrespective of sex binary expectations. 
For the TGA: to extend their research consideration to Intersex so that biologys other than male and female are considered when approving new drugs and allowing some for use only in a narrow sex binary sense. Sex hormones and hormone suppressors are two clear examples.  

For PBS to allow the provision of subsidised of more bio identical hormones for those on various regimes of HRT. Currently available hormones are not bio identical and the effects of a lifetime use of them are unknown and untested. Intersex who have hormone secreting organs removed early in life are required to enter into life time use of HRT. Both PBS and the TGA must discover what adverse consequences, if any, might result from this. 

The proscribing of hormone suppressors such as Androcur to Intersex people is associated with being put on a list of people who might be possible criminal sex offenders. Androcur prescription regime should be expanded to include the possible proscribing of that drug to people on the basis of their Trans or Intersex.

Such off label proscribing has been taking place since the introduction of all of these drugs into Australia. That they have the desired effect and cause more good than harm is well known to experts in the field of Intersex and Trans. The data needs to be formalised and the allowable uses for those drugs expanded, urgently.

Changes to standard medical procedures such as donating blood, where male and female are the only possible options and the consequences of those procedures on a person who is neither is unknown.

Changes to all legislation that nominates male /female, man/woman, boy /girl as the qualifications for that legislation to include differences in sex biology and that Intersex be nominated as such a differences. 

Acknowledgement in both sex discrimination and gender identity legislation of Intersex, In sex discrimination as a biological possibility other than male female, man/woman, In identity legislation as a possible identity irrespective of a persons biology. 

5.10 What other actions would you like to see the Australian Government take to better protect and promote the rights of LGBTI people in Australia?

· Primarily a ministerial position responsible for LGBTIQ. 

· A specific position within HREOC for an LGBTIQ commissioner and funding for research, legislative reform, and outreach services. 
· Funding for peak LGBTIQ bodies for legislative advisory services, community consultation and education and outreach services.
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